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Me l vi n She e t s  s ue d Bobby J oe  Kyl e  ( Bobby Kyl e )  f or

br e a c h of  c ont r a c t .   He  s ought  da ma ge s  a nd ot he r  r e l i e f .   He

l a t e r  a me nde d hi s  c ompl a i nt  t o  a dd Bobby Kyl e ’ s  s on,  De nni s  Kyl e ,

a s  a n a ddi t i ona l  pa r t y  de f e nda nt .   She e t s  a l l e ge d t ha t  he  ha d

pur c ha s e d s t a ndi ng oa k t i mbe r  f r om t he  Kyl e s ,  f or  whi c h he  pa i d

$14, 500.   He  c ha r ge d t ha t  a f t e r  he  s t a r t e d t o  ha r ve s t  t he  t i mbe r ,

Bobby Kyl e  r e f us e d t o  l e t  hi m c ont i nue .   Af t e r  a  be nc h t r i a l ,  t he

Cha nc e l l or  e nt e r e d j udgme nt  f or  She e t s  a nd a wa r de d hi m $20, 000 i n

da ma ge s .   The  t r i a l  c our t  he l d t he  Kyl e s  j oi nt l y  a nd s e ve r a l l y

l i a bl e .   The y a ppe a l ,  r a i s i ng t he  f ol l owi ng i s s ue s  f or  our

r e s ol ut i on:

1.   Di d t he  Cha nc e l l or  e r r  whe n he  a dmi t t e d
i nt o e vi de nc e  e xt r i ns i c  pa r ol  e vi de nc e  t o  a i d
i n t he  i nt e r pr e t a t i on of  t he  c ont r a c t ?

2.   Di d t he  Cha nc e l l or  e r r  i n  hol di ng t ha t
Bobby Kyl e  c ont r a c t e d t o  s e l l  t i mbe r
be l ongi ng pa r t l y  t o  hi ms e l f  a nd pa r t l y  t o  hi s
s on,  De nni s  Kyl e ?

3.   Di d t he  Cha nc e l l or  e r r  i n  hol di ng t he
Kyl e s  j oi nt l y a nd s e ve r a l l y l i a bl e  f or
da ma ge s  a r i s i ng f r om t he  br e a c h?

4.   I s  t he  da ma ge  a wa r d of  $20, 000 e xc e s s i ve ?

I

I n t he  f a l l  of  1993,  Bobby Kyl e  a ppr oa c he d She e t s  a nd

t ol d hi m he  ha d s t a ndi ng t i mbe r  t o  s e l l .   I n  Nove mbe r ,  1993,

She e t s  a nd hi s  a ge nt ,  F. B.  Pa t t e r s on,  J r . ,  me t  Bobby Kyl e  who

s howe d t he m t he  t i mbe r  i n  que s t i on.   I t  i s  undi s put e d t ha t
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She e t s ,  Pa t t e r s on,  a nd Bobby Kyl e  wa l ke d ove r ,  a nd obs e r ve d t he

t i mbe r  on,  pr ope r t y l oc a t e d on t he  e a s t  s i de  of  t he  Swe e t wa t e r -

Ki ngs t on r oa d,  a nd pr ope r t y on t he  we s t  s i de .   Af t e r  s ome

di s c us s i on,  She e t s ,  t hr ough hi s  a ge nt ,  Pa t t e r s on,  ma de  a n of f e r

of  $14, 500 f or  t he  s t a ndi ng t i mbe r .   Shor t l y  t he r e a f t e r ,  Bobby

Kyl e  a c c e pt e d t he  of f e r .

A c ompl e t e d c ont r a c t  wa s  pr oduc e d by a  r e pr e s e nt a t i ve

of  She e t s  a nd pr e s e nt e d t o  Bobby Kyl e .   As  pr e s e nt e d t o  Bobby

Kyl e ,  t he  c ont r a c t  r e f l e c t e d t he  na me  of  “ J oe  Kyl e ”  i n  t he  bl a nk

f or  t he  na me  of  t he  owne r .   Bobby Kyl e  obj e c t e d t o  t hi s  a nd t ol d

She e t s ’  r e pr e s e nt a t i ve  t ha t  t he  na me  “ De nni s  Kyl e ”  s houl d be

wr i t t e n i n  t he  bl a nk f or  t he  owne r .   Pur s ua nt  t o  t hi s  r e que s t ,

t he  na me  “ J oe ”  wa s  s c r i bbl e d ove r  a nd t he  na me  “ De nni s  Kyl e ”

pl a c e d i n  t he  bl a nk.   Bobby Kyl e  e xpl a i ne d a t  t r i a l  why he  wa nt e d

hi s  s on r e f l e c t e d a s  t he  owne r :

.  .  .  t he y ha d my na me  on t he r e  i ns t e a d of
De nni s ’ ,  a nd t he y knowe d i t  wa s  De nni s ’
t i mbe r  t o s t a r t  wi t h,  I  ha d done  t ol d t he m i t
wa s  De nni s ’ .   And he  c ha nge d t ha t .   And I
t ol d hi m t ha t  I ’ d  j us t  go a he a d a nd s i gn
De nni s ’  na me  t o  i t  be c a us e  he  di dn’ t  ha ve  no
e duc a t i on.   And I  ha d t o  s i gn hi s  na me  t o  a
l ot  of  s t uf f  a nyhow.

Q:  You we r e  a c t i ng f or  De nni s  i n  t ha t  r e s pe c t ?

A:  Ye a h,  ye a h,  uh- huh.

Q:  You ha d De nni s ’  pe r mi s s i on t o  do t ha t ,  I  e xpe c t ?

A:  Ye a h.

Bobby Kyl e  s i gne d t he  na me  “ De nni s  Kyl e ”  a t  t he  bot t om of  t he
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Th e  Ch a n c e l l o r  h e l d  t h a t  t h e  c u t t i n g  o f  t h e  h i c k o r y  t r e e s  wa s

r e a s o n a b l y  n e c e s s a r y  t o  f a c i l i t a t e  t h e  h a r v e s t i n g  o f  t h e  t i mb e r ,  a n d  t h u s  n o t

a  ma t e r i a l  b r e a c h  o f  t h e  c o n t r a c t .   He  a l s o  f o u n d  t h a t  t h e  d a ma g e  t o  t h e  f i e l d

c a u s e d  b y  t h e  e q u i p me n t  wa s  u n a v o i d a b l e ,  a n d  t h a t  t h e  l o g g e r s  wo u l d  h a v e

r e p a i r e d  i t  a f t e r  h a r v e s t i n g  i f  t h e y  h a d  b e e n  g i v e n  a  c h a n c e .   Th e  Ky l e s  d o

n o t  c h a l l e n g e  e i t h e r  o f  t h e s e  h o l d i n g s  o n  t h i s  a p p e a l .  
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c ont r a c t .   The  c ont r a c t  i s  a  one  pa ge  doc ume nt .   I t  i s  a t t a c he d

a s  a n a ppe ndi x t o  t hi s  opi ni on.   As  c a n be  s e e n,  t he  s i t e  of  t he

t i mbe r  wa s  i de nt i f i e d s i mpl y a s  be i ng t wo t r a c t s  i n  Roa ne  Count y.

I n Nove mbe r ,  1993,  t he  mont h i n  whi c h t he  c ont r a c t  wa s

s i gne d,  She e t s  hi r e d l ogge r s  t o  ha r ve s t  t he  t i mbe r  a nd ha ul  i t  t o

hi s  l umbe r  ya r d.   The  l ogge r s  move d t he i r  e qui pme nt  ont o a  f i e l d

a dj a c e nt  t o  t he  t i mbe r ;  i n  or de r  t o  ge t  t he  ne c e s s a r y e qui pme nt

i nt o t he  woods  t o  t a ke  down t he  t r e e s ,  t he y c ut  t hr e e  hi c kor y

t r e e s .   The  pa r t i e s  a gr e e  t ha t  Bobby Kyl e  ha d t ol d She e t s  not  t o

c ut  a ny s pe c i e s  of  t r e e  ot he r  t ha n whi t e  a nd r e d oa k;  howe ve r ,

t he  l ogge r s  t e s t i f i e d t ha t  c ut t i ng t he  t hr e e  hi c kor i e s  wa s

ne c e s s a r y t o  c r e a t e  a  r i ght - of - wa y i nt o t he  woods  f or  t he i r

e qui pme nt .   Bobby Kyl e  c ompl a i ne d t ha t  t he  l ogge r s ’  e qui pme nt  wa s

c a us i ng da ma ge  t o  hi s  f i e l d . 1  He  t ol d t he  l ogge r s  t o  l e a ve  hi s

pr ope r t y.   Whe n t he  l ogge r s  we r e  or de r e d of f  t he  pr ope r t y,  t he y

ha d onl y ha r ve s t e d a  pa r t  of  t he  t i mbe r  on t he  we s t  s i de  of  t he

Swe e t wa t e r - Ki ngs t on r oa d ( t he  “ we s t  t r a c t ” ) ,  a nd ha d not  ye t

be gun ope r a t i ons  on t he  t r a c t  on t he  e a s t  s i de  ( t he  “ e a s t

t r a c t ” ) .   Si nc e  Bobby Kyl e  woul d not  a l l ow a ny f ur t he r

ha r ve s t i ng,  She e t s  br ought  t he  i ns t a nt  a c t i on.

At  t r i a l ,  a  c ont r ove r s y de ve l ope d ove r  e xa c t l y  wha t
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l a nd wa s  i nc l ude d i n  t he  t wo t r a c t s  t o  whi c h t he  c ont r a c t  ma de

r e f e r e nc e .   The  Kyl e s  i nt r oduc e d a  t a x ma p of  t he  a r e a  whi c h

s howe d t ha t  t he  we s t  t r a c t  wa s  a c t ua l l y  di vi de d i nt o t wo s e pa r a t e

pa r c e l s  f or  pr ope r t y t a x pur pos e s ,  a nd a r gue d t ha t  t he  t wo t r a c t s

me nt i one d i n  t he  c ont r a c t  r e f e r r e d t o  t he  t wo pa r c e l s  on t he  we s t

t r a c t .   She e t s  c ont e nde d t ha t  t he  pa r t i e s  c ont r a c t e d f or  t he  s a l e

of  t he  t i mbe r  on bot h t he  e a s t  a nd we s t  t r a c t s ,  a r gui ng t ha t

t he r e  wa s  no f e nc e  ma r ki ng t he  bounda r y be t we e n t he  t wo pa r c e l s

on t he  we s t  t r a c t ,  a nd t ha t  Bobby Kyl e  ha d not  i nf or me d hi m t ha t

t he  we s t  t r a c t  wa s  r e a l l y t wo pa r c e l s .   He  t e s t i f i e d t ha t  t he

pa r t i e s  t r e a t e d t he  pr ope r t y on t he  we s t  s i de  of  t he  r oa d a s  one

s i ngl e  t r a c t  f or  t he  pur pos e  of  t he  s a l e .   The  Cha nc e l l or

r e s ol ve d t hi s  i s s ue  i n  f a vor  of  She e t s ,  f i ndi ng t ha t  t he  pa r t i e s

i nt e nde d t o  i nc l ude  a l l  of  t he  oa k t r e e s  on bot h s i de s  of  t he

r oa d.

I n t hi s  non- j ur y c a s e ,  our  r e vi e w i s  de  nov o upon t he

r e c or d of  t he  t r i a l  c our t ’ s  pr oc e e di ngs ;  howe ve r ,  t ha t  r e c or d

c ome s  t o  us  a c c ompa ni e d by a  pr e s umpt i on of  c or r e c t ne s s ,  unl e s s

t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e .   T. R. A. P.  13( d) ;

Uni on Car bi de  Cor p.  v .  Huddl e s t on,  854 S. W. 2d 87,  91 ( Te nn.

1993) .



6

I I

The  Kyl e s ’  f i r s t  i s s ue  i s  whe t he r  t he  Cha nc e l l or  e r r e d

i n a l l owi ng e xt r i ns i c  pa r ol  e vi de nc e  t o a i d i n t he  i nt e r pr e t a t i on

of  t he  c ont r a c t .   Al t hough our  r e vi e w of  t he  r e c or d i ndi c a t e s

t hi s  c ont e nt i on i s  wi t hout  me r i t ,  we  wi l l  not  undul y l e ngt he n

t hi s  opi ni on wi t h f ur t he r  di s c us s i on of  t hi s  i s s ue  be c a us e  no

obj e c t i on wa s  ma de  t o  t he  i nt r oduc t i on of  e xt r i ns i c  e vi de nc e  a t

t r i a l .   “ Appe l l a t e  r e vi e w on t he  i mpr ope r  a dmi s s i on of  e vi de nc e

i s  wa i ve d unl e s s  t he  e vi de nc e  wa s  t i me l y obj e c t e d t o  a t  t he

t r i a l . ”   Hue y  v .  Ti pt on,  734 S. W. 2d 330,  332 ( Te nn. App.  1986) .  

We  not e ,  i n  pa s s i ng,  t ha t  t he  r e c or d r e f l e c t s  t ha t  t he  Kyl e s  a l s o

i nt r oduc e d a  s i gni f i c a nt  a mount  of  e xt r i ns i c  e vi de nc e  r e ga r di ng

t he  me a ni ng of  t he  c ont r a c t .  

I I I

The  Kyl e s  ne xt  c ha l l e nge  t he  Cha nc e l l or ’ s  r ul i ng t ha t

t he  t wo t r a c t s  de s c r i be d i n  t he  c ont r a c t  r e f e r r e d t o  t he  l a nd on

bot h t he  e a s t  a nd we s t  t r a c t s .   As  not e d a bove ,  t he  Kyl e s  a r gue

t ha t  t he  c ont r a c t  wa s  onl y f or  t he  s a l e  of  t he  t i mbe r  on t he  we s t

t r a c t .   I n  s uppor t  of  t hi s  pos i t i on,  t he  Kyl e s  pr oduc e d pr oof

s howi ng t ha t  t he  we s t  t r a c t  i s  di vi de d i nt o t wo s e pa r a t e  pa r c e l s

f or  t a x pur pos e s .   The y c ont e nd t ha t  t he  e vi de nc e  c l e a r l y  s hows

t ha t  t he  s out he r n pa r t  of  t he  we s t  t r a c t  wa s  j oi nt l y  owne d by

De nni s  Kyl e  a nd t he  l a t t e r ’ s  s on,  J oe  Kyl e .   Bobby Kyl e  owns  t he

nor t he r n pa r t  of  t he  we s t  t r a c t ,  but  he  t e s t i f i e d t ha t  he  ha d
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On  c r o s s - e x a mi n a t i o n ,  Bo b b y  Ky l e  a d mi t t e d  t h a t  t h e r e  wa s  n o  wr i t t e n

c o n v e y a n c e  o f  h i s  g i f t  o f  t h e  t i mb e r  t o  De n n i s .

3
Sh e e t s  a n d  Pa t t e r s o n  t e s t i f i e d  u n e q u i v o c a l l y  t h a t  t h e r e  wa s  n o  f e n c e  o r

d i v i d e r  b e t we e n  t h e  t wo  p a r c e l s .   Bo b b y  Ky l e  t e s t i f i e d  t h e r e  wa s  a  f e n c e

r u n n i n g  t h r o u g h  t h e  n o n - wo o d e d  p a r t  o f  t h e  l a n d ,  b u t  n o  f e n c e ,  o n l y  s t e e l

p o s t s  e v e r y  h u n d r e d  f e e t ,  s e p a r a t i n g  t h e  p a r c e l s  o n  t h e  wo o d e d  p a r t .

7

pr e vi ous l y gi ve n t he  t i mbe r  on t ha t  pa r t  t o  De nni s . 2  I t  a ppe a r s

f r om t he  r e c or d t ha t  Bobby Kyl e  owns  t he  e a s t  t r a c t .   I n  s umma r y,

t he  Kyl e s  a r gue  t ha t  a l l  of  t he  t i mbe r  on t he  we s t  t r a c t  wa s

owne d by De nni s  Kyl e  whi l e  t he  t i mbe r  on t he  e a s t  t r a c t  wa s  owne d

s ol e l y by Bobby Kyl e .   Fr om t hi s ,  t he  Kyl e s  a r gue  t ha t  s i nc e

Bobby Kyl e  s i gne d t he  c ont r a c t  i n  t he  na me  of  “ De nni s  Kyl e , ”  t he

pa r t i e s  onl y i nt e nde d t o  c ont r a c t  f or  t he  s a l e  of  t i mbe r  on t he

we s t  t r a c t ,  a l l  of  whi c h wa s  owne d by De nni s  Kyl e .

She e t s ,  on t he  ot he r  ha nd,  c ont e nds  t ha t  t he  s a l e  wa s

f or  t i mbe r  on bot h t he  e a s t  a nd we s t  t r a c t s .   I n  s uppor t  of  hi s

t he or y,  She e t s  i nt r oduc e d pr oof  s ugge s t i ng t ha t  t he r e  wa s  no

f e nc e  be t we e n t he  pa r c e l s  on t he  we s t  t r a c t , 3 a nd he  t e s t i f i e d

t ha t  Bobby Kyl e  pr e s e nt e d t he  pr ope r t y on t he  we s t  s i de  a s  one

s i ngl e  t r a c t .   He  t e s t i f i e d t ha t  “ not hi ng wa s  me nt i one d a bout  t wo

pa r c e l s ”  on t he  we s t  t r a c t .   Al l  of  t he  pa r t i e s  c onc ur  t ha t  Bobby

Kyl e  t ook She e t s  a nd Pa t t e r s on t o  t he  e a s t  t r a c t  a nd s howe d t he m

t he  t i mbe r  on t ha t  t r a c t  a f t e r  s howi ng t he m t he  t i mbe r  on t he

we s t  t r a c t .   She e t s  a nd Pa t t e r s on s t a t e d t ha t  Bobby Kyl e  c l e a r l y

pr e s e nt e d t he  t i mbe r  on t he  e a s t  t r a c t  t o  t he m a s  pa r t  of  t he

s a l e ,  a nd t ha t  t he y woul d not  ha ve  of f e r e d $14, 500 f or  t he  t i mbe r

on t he  we s t  t r a c t  a l one .   Fi na l l y,  She e t s  pr e s e nt e d

unc ont r a di c t e d pr oof  t ha t  t he  be s t  t r e e s  on bot h t r a c t s ,  t he  oa k



8

ve ne e r  t i mbe r  t r e e s ,  ha d numbe r s  pa i nt e d on t he m.   The  t r e e s  on

t he  we s t  t r a c t  s t a r t e d wi t h t he  numbe r  “ 1"  a nd c ont i nue d up t o

“ 34, ”  a nd t he  f i r s t  numbe r e d t r e e  on t he  e a s t  t r a c t  be ga n a t  “ 35"

a nd c ont i nue d i n  s e que nc e .   

The  Cha nc e l l or  c onc l ude d t ha t  t he  pa r t i e s  i nt e nde d t o

c ont r a c t  f or  t he  s a l e  of  t i mbe r  on bot h t he  e a s t  a nd we s t  t r a c t s .  

Al t hough t he r e  i s  e vi de nc e  s uppor t i ng t he  pa r t i e s ’  c ompe t i ng

t he or i e s ,  we  c a nnot  s a y t ha t  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t

t he  Cha nc e l l or ’ s  f i ndi ng.   Thi s  c onc l us i on i s  bol s t e r e d by Bobby

Kyl e ’ s  own t e s t i mony r e ga r di ng s t a t e me nt s  he  ma de  t o  She e t s  a nd

Pa t t e r s on a bout  t he  t i mbe r  on t he  e a s t  t r a c t ,  whi c h wa s  r e f e r r e d

t o a s  “ Pa r c e l  42"  a t  t r i a l :

Q:  Whe n you we nt  ba c k t he r e  you wa l ke d a l l
a r ound t ha t  woods  wi t h Mr .  She e t s  a nd Mr .
Pa t t e r s on;  di dn’ t  you?

A:  No,  I  di dn’ t  wa l k a l l  t he  wa y a r ound.

Q:  I ’ m t a l ki ng a bout  t he  t r a c t - - t he  Pa r c e l
42.

A:  I - - I  wa s  s i t t i ng i n  my t r uc k whe n t he y
c ome  out  of  t he  woods .

Q:  Wha t  di d you s a y t o  Mr .  She e t s  a bout  not
c ut t i ng a ny popl a r  on t ha t  pr ope r t y?

A:  We l l  a l l  Mr .  She e t s  s a i d t o me ,  he  c ome  by
whe r e  I  wa s  s i t t i ng a t .   He  s a i d i t  wi l l  be
a l l  r i ght  t o c ut  t he m a s h,  won’ t  i t ?   And I
t ol d hi m no.   And he - - he  wa nt e d t o  know i f  i t
woul d be  a l l  r i ght  t o  c ut  t he m c he r r i e s .   And
I  t ol d hi m no.

Q:  Now we ’ r e  t a l ki ng a bout  ba c k he r e  be hi nd
De nni s ’  hous e ,  [ t he  e a s t  t r a c t ]  on Pa r c e l  42.
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A:  Ye a h,  but  on t hi s  pa r t  r i ght  he r e  he  c ome
by a nd wa nt e d t o  know i f  i t  woul d be  a l l
r i ght  t o  c ut  t he  f i r e wood,  a nd I  t ol d hi m no.

* * * *

Q:  But  now you t ol d hi m on t ha t  42 t ha t  you
di dn’ t  wa nt  hi m t o c ut  t he  a s h,  Pa r c e l  42
t he r e ?

A:  Uh- huh.

Q:  And t ha t ’ s  r i ght  ove r  he r e ,  a c r os s  t he
r oa d.   You t ol d hi m you di dn’ t  wa nt  t he  a s h
c ut  on t ha t ?

A:  Whe n he  a s ke d me  i f  i t  woul d be  a l l  r i ght
t o c ut  i t ,  why I  t ol d hi m I  di dn’ t  wa nt  i t
c ut .

Q:  And you t ol d hi m you di dn’ t  wa nt  t he
popl a r  c ut  on i t ?  

A:  Uh- huh.

Q:  I s  t ha t  r i ght ?

A:  Tha t ’ s  r i ght .

Q:  You di dn’ t  want  hi m t o c ut  any t hi ng but
t he  oak ?

A:  The  oak ,  y e ah,  r i ght .   I  d i dn’ t  wa nt  t he m
hol l ow oa ks  c ut  e i t he r ,  t ha t  t he y c ut .

( Empha s i s  a dde d) .   We  a gr e e  wi t h a nd a f f i r m t he  Cha nc e l l or ’ s

r ul i ng on t he  Kyl e s ’  s e c ond i s s ue .
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I V

We  now t ur n t o  t he  i s s ue s  r e ga r di ng l i a bi l i t y  a nd

da ma ge s .   The  Cha nc e l l or  f ound t ha t  t he  Kyl e s  br e a c he d t he

c ont r a c t  whe n Bobby Kyl e  r e f us e d t o  a l l ow She e t s  t o  ha r ve s t  t he

t i mbe r ,  a nd he l d t ha t  t he  Kyl e s  we r e  j oi nt l y a nd s e ve r a l l y l i a bl e

f or  da ma ge s  r e s ul t i ng f r om t he  br e a c h.   The  Kyl e s  a r gue  on a ppe a l

t ha t  t he  Cha nc e l l or  e r r e d by hol di ng t he  de f e nda nt s  j oi nt l y  a nd

s e ve r a l l y  l i a bl e .   We  a gr e e  t ha t  De nni s  Kyl e  s houl d not  ha ve  be e n

he l d l i a bl e  f or  t he  s a l e  of  Bobby Kyl e ’ s  t i mbe r .

I t  i s  undi s put e d t ha t  Bobby Kyl e  ha d a ut hor i t y  t o  a c t

a s  a ge nt  f or  hi s  s on i n s e l l i ng t he  l a t t e r ’ s  t i mbe r ,  a nd t ha t  he

s o a c t e d by s i gni ng De nni s  Kyl e ’ s  na me  t o  t he  c ont r a c t .   De nni s

Kyl e  a dmi t t e d t ha t  hi s  f a t he r  ha d a ut hor i t y t o s e l l  hi s  t i mbe r ,

a nd t he r e f or e  De nni s  Kyl e  i s  l i a bl e ,  a s  pr i nc i pa l ,  f or  t he  br e a c h

of  c ont r a c t  f or  s a l e  of  hi s  own t i mbe r .   Howe ve r ,  i t  i s  c l e a r

t ha t  De nni s  Kyl e  wa s  not  di r e c t l y  i nvol ve d i n  t hi s  t r a ns a c t i on

a nd wa s  not  pr e s e nt  dur i ng e i t he r  t he  ne got i a t i ons  r e ga r di ng or

t he  e xe c ut i on of  t he  c ont r a c t .   Cons e que nt l y ,  we  c a n c onc e i ve  of

no t he or y whe r e by,  unde r  t he s e  c i r c ums t a nc e s ,  De nni s  Kyl e  c oul d

be  l i a bl e  f or  t he  br e a c h r e ga r di ng hi s  f at he r ’ s  t i mbe r ,  a l l  of

whi c h wa s  l oc a t e d on t he  e a s t  t r a c t .  

The  i s s ue  of  Bobby Kyl e ’ s  l i a bi l i t y  pr e s e nt s  a

di f f e r e nt  que s t i on.   Shoul d he  be  he l d l i a bl e  f or  br e a c h of  t he

c ont r a c t  f or  t he  s a l e  of  t he  e nt i r e t y  of  t he  t i mbe r ,  or  onl y of
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hi s  own?   We  e xa mi ne  t he  r ul e s  of  a ge nc y i n  Te nne s s e e  t o

a s c e r t a i n  t he  a ns we r .

Ge ne r a l l y  s pe a ki ng,  whe t he r  a n a ge nt  i s  pe r s ona l l y

l i a bl e  f or  c ont r a c t s  e xe c ut e d on be ha l f  of  hi s  or  he r  pr i nc i pa l

de pe nds  upon whe t he r  a nd t o  wha t  e xt e nt  t he  a ge nt  di s c l os e s  t he

e xi s t e nc e  a nd i de nt i t y  of  t he  pr i nc i pa l .   I f  t he  a ge nt  di s c l os e s

t he  f a c t  t ha t  he  or  s he  i s  c ont r a c t i ng f or  a not he r ,  t he  c ont r a c t

i s  ge ne r a l l y  pr e s ume d t o  be  t ha t  of  t he  pr i nc i pa l  a l one .   We e ks

v .  Summe r l i n,  466 S. W. 2d 894,  899 ( Te nn. App.  1970) ;  Roone y  v .

Cal l i ns ,  459 S. W. 2d 430,  438 ( Te nn. App.  1970) ;  Uni t e d Ame r i c an

Bank of  Me mphi s  v .  Gar dne r ,  706 S. W. 2d 639,  642 ( Te nn. App.  1985) .  

The  ge ne r a l  r ul e  ha s  be e n c ha r a c t e r i z e d by t he  Supr e me  Cour t  a s

f ol l ows :

I f  a  c ont r a c t  i s  ma de  wi t h a  known a ge nt
a c t i ng wi t hi n t he  s c ope  of  hi s  a ut hor i t y  f or
a  di s c l os e d pr i nc i pa l ,  t he  c ont r a c t  i s  t ha t
of  t he  pr i nc i pa l  a l one ,  unl e s s  c r e di t  ha s
be e n gi ve n e xpr e s s l y a nd e xc l us i ve l y t o  t he
a ge nt ,  a nd i t  a ppe a r s  t ha t  i t  wa s  c l e a r l y  hi s
i nt e nt i on t o  a s s ume  t he  obl i ga t i on a s  a
pe r s ona l  l i a bi l i t y  a nd t ha t  he  ha s  be e n
i nf or me d t ha t  c r e di t  ha s  be e n e xt e nde d t o  hi m
a l one .   The  pr e s umpt i on i s  t ha t  whe r e  one
known t o be  a n a ge nt  de a l s  or  c ont r a c t s
wi t hi n t he  s c ope  of  hi s  a ut hor i t y ,  c r e di t  i s
e xt e nde d t o  t he  pr i nc i pa l  a l one  a nd t he  a c t
or  c ont r a c t  i s  hi s  e nga ge me nt  a s  i f  he  we r e
pe r s ona l l y  pr e s e nt  a nd a c t i ng or  c ont r a c t i ng.  

Hammond v .  He r be r t  Hood Co. ,  221 S. W. 2d 98,  102- 103 ( Te nn.  1948) ,

quot i ng  2 Am. J ur .  247- 48,  §315.
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Conve r s e l y,  i f  a n a ge nt  doe s  not  di s c l os e  t ha t  he  or

s he  i s  c ont r a c t i ng f or  a not he r ,  t he  ge ne r a l  r ul e  i s  t ha t  t he

pa r t y wi t h whom t he  a ge nt  c ont r a c t e d,  upon di s c ove r i ng t he

e xi s t e nc e  of  t he  pr i nc i pa l ,  ma y e l e c t  t o hol d e i t he r  t he

pr i nc i pa l  or  t he  a ge nt  l i a bl e ,  but  not  bot h.   Dav i s  v .  Mc Ki nne y ,  

46 Te nn.  15,  17- 18 ( 1868) ;  Phi l l i ps  v .  Rooke r ,  184 S. W.  12,  13

( Te nn.  1916) ;  Spar kman v .  Phi l l i ps ,  371 S. W. 2d 162,  166- 67

( Te nn. App.  1962) ;  Hol t  v .  Ame r i c an Pr ogr e s s i v e  Li f e  I ns .  Co. ,  731

S. W. 2d 923,  925 ( Te nn. App.  1987) .   

I n  t he  pr e s e nt  c a s e ,  t he  t e s t i mony i s  i n  c onf l i c t  a bout

wha t  wa s  s a i d by wa y of  e xpl a na t i on r e ga r di ng Bobby Kyl e ’ s

r e f us a l  t o  s i gn t he  c ont r a c t  i n  hi s  own na me ,  a nd i ns i s t i ng on

s i gni ng a s  “ De nni s  Kyl e . ”   Bobby Kyl e ,  a s  pr e vi ous l y not e d,

t e s t i f i e d t ha t  She e t s  a nd hi s  a ge nt  “ knowe d i t  wa s  De nni s ’  t i mbe r

t o s t a r t  wi t h,  I  ha d done  t ol d t he m i t  wa s  De nni s ’ . ”   Pa t t e r s on

t e s t i f i e d t ha t  Bobby Kyl e  di d not  t e l l  t he m t he  t i mbe r  on t he

we s t  t r a c t  wa s  owne d by De nni s  Kyl e .   Pa t t e r s on s t a t e d t ha t

a l t hough he  kne w t he  ma n wi t h whom t he y we r e  de a l i ng wa s  na me d

“ J oe  Kyl e , ”  a nd t ha t  he  ha d a  s on na me d De nni s ,  “ I  di dn’ t  know

how he  s i gne d hi s  na me  e ve n.   I  ne ve r  ha d no r e a s on t o  know. ”  

She e t s  wa s  not  que s t i one d on t hi s  i s s ue  a t  t he  t r i a l .   
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I t  i s  c l e a r  t ha t  t he r e  wa s  s ome t hi ng l e s s  t ha n f ul l

di s c l os ur e ,  but  mor e  t ha n no di s c l os ur e  a t  a l l .   Howe ve r ,  we

t hi nk t he r e  i s  no ne e d t o  a t t e mpt  t o  f or c e  t he s e  f a c t s  i nt o a

l e ga l  ni c he  of  “ di s c l os ur e ”  or  “ no di s c l os ur e . ”   Thi s  i s  be c a us e

t he  c a s e l a w i n t hi s  a r e a  i ndi c a t e s  t ha t  we  s houl d l ook a l s o t o

t he  ove r a l l  i nt e nt i on of  t he  pa r t i e s ,  a s  e vi de nc e d by t he i r

c onduc t  a nd t he  ot he r  s ur r oundi ng c i r c ums t a nc e s  a s  we l l  a s  t he

c ont r a c t  i t s e l f ,  t o  de t e r mi ne  whe t he r  t he  a ge nt  ma ni f e s t e d a n

i nt e nt  or  wi l l i ngne s s  t o  be  he l d pe r s ona l l y  l i a bl e  on t he

c ont r a c t .   The  Te nne s s e e  c our t s  ha ve  ma de  t he  f ol l owi ng pe r t i ne nt

s t a t e me nt s  i n t hi s  r e ga r d:

[ W] hi l e  i t  i s  t r ue  a s  a  ge ne r a l  r ul e  t ha t  i n
l a w “ a n a ge nt  who,  a c t i ng wi t hi n t he  s c ope  of
hi s  a ut hor i t y ,  e nt e r s  i nt o c ont r a c t ua l
r e l a t i ons  f or  a  di s c l os e d pr i nc i pa l ,  doe s  not
bi nd hi ms e l f ,  i n  t he  a bs e nc e  of  a n e xpr e s s
a gr e e me nt  t o do s o, ”  ye t  i t  i s  a l s o t r ue  t ha t
whe t he r  s uc h a n a ge nt  doe s  by s uc h a
t r a ns a c t i on bi nd hi ms e l f  de pe nds  on t he
i nt e nt i on of  t he  a ge nt  a nd t he  pe r s on de a l i ng
wi t h hi m,  a nd t hi s  i nt e nt i on mus t  be  ga t he r e d
f r om t he  f a c t s  a nd c i r c ums t a nc e s  of  e a c h
pa r t i c ul a r  c a s e .   And i t  i s  t he  di s c l os e d
i nt e nt i on t ha t  gove r ns ,  a nd not  s ome  hi dde n
i nt e nt i on of  t he  a ge nt ;  a nd s o t he  a ge nt  ma y
be c ome  pe r s ona l l y  l i a bl e ,  a l t hough t hi s  be
c ont r a r y t o  hi s  a c t ua l  i nt e nt i on,  i f  he  ha s
i n f a c t  bound hi ms e l f  a c c or di ng t o  t he  t e r ms
of  t he  c ont r a c t .

Si l e r  v .  Pe r ki ns ,  149 S. W.  1060,  1061 ( Te nn.  1912) .   Al s o

pe r t i ne nt  he r e  i s  t he  f ol l owi ng f r om t he  c a s e  of  Br own v .  May s ,

241 S. W. 2d 871 ( Te nn.  App.  1949) :
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I t  i s  t r ue .  .  . t ha t  whe r e  a n a ge nt  di s c l os e s
hi s  pr i nc i pa l  a nd c ont r a c t s  s o a s  t o  bi nd t he
pr i nc i pa l ,  t he  c ont r a c t  wi l l  or di na r i l y be
r e ga r de d a s  t ha t  of  t he  pr i nc i pa l  a l one .   But
t he  c ont r a c t  ma y bi nd t he  a ge nt  a l one ,  or  t he
pr i nc i pa l  a l one ,  or  bot h t oge t he r ,  de pe ndi ng
on t he  i nt e nt i on of  t he  pa r t i e s  ma ni f e s t e d by
t he  t e r ms  of  t he  c ont r a c t .   Tha t  i s ,  one  a s
a ge nt  ma y ma ke  a  c ont r a c t  on be ha l f  of  hi s
pr i nc i pa l  a nd a l s o on be ha l f  of  hi ms e l f
i ndi vi dua l l y ,  ma ki ng t he m bot h pa r t i e s  a nd
j oi nt  pr i nc i pa l s  t o t he  c ont r a c t .

I d .  a t  873;  s e e  Smi t h v .  Cont i ne nt al  I ns .  Co. ,  469 S. W. 2d 138,

149 ( Te nn. App.  1971) ;  s e e  al s o V. L.  Ni c hol s on Co.  v .  Tr ans c on

I nv .  and Fi nanc i al  Lt d. ,  I nc . ,  595 S. W. 2d 474,  483 ( Te nn.  1980)

( “ The  a ge nt  or di na r i l y  doe s  not  i nc ur  l i a bi l i t y  unl e s s  i t  i s

s hown t ha t  he  i nt e nde d t o  be  pe r s ona l l y  r e s pons i bl e  f or  hi s

a c t i ons . ” ) ;  Uni t e d Ame r i c an Bank of  Me mphi s ,  706 S. W. 2d a t  642

( “ I f  t he  pr i nc i pa l  on a  c ont r a c t  i s  di s c l os e d, .  .  . t he  c ont r a c t

i s  t ha t  of  t he  pr i nc i pa l  a l one  unl e s s  t he  a ge nt  ma ni f e s t s  a

c ont r a r y i nt e nt . ” ) ;  Hol t ,  731 S. W. 2d a t  925 ( “ .  .  .  a  c ont r a c t

wi t h a  known a ge nt  f or  a  di s c l os e d pr i nc i pa l  i s  t he  c ont r a c t  of

t he  pr i nc i pa l  unl e s s  c i r c ums t a nc e s  s how t ha t  t he  a ge nt  i nt e nde d

t o be  bound or  a s s ume d t he  obl i ga t i ons  unde r  t he  c ont r a c t . ” )   

We  a r e  of  t he  opi ni on t ha t  Bobby Kyl e ,  t hr ough hi s

c onduc t  a nd c our s e  of  de a l i ng wi t h She e t s  a nd hi s  a ge nt ,

ma ni f e s t e d a n i nt e nt  t o  be  he l d l i a bl e  on t he  whol e  c ont r a c t ,

i nc l udi ng t he  s a l e  of  De nni s  Kyl e ’ s  t i mbe r  a s  we l l  a s  hi s  own.  

She e t s  de a l t  wi t h Bobby Kyl e  f r om s t a r t .   Bobby Kyl e  i ni t i a t e d

t he  de a l  by c ont a c t i ng t he  buye r  a nd he  c onc l ude d i t  whe n he
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Th e  Ch a n c e l l o r  a wa r d e d  d a ma g e s  i n  a c c o r d a n c e  wi t h  h i s  f i n d i n g  t h a t  “ t h e

a l t e r n a t i v e  r e l i e f  s o u g h t  b y  p l a i n t i f f  o f  b e i n g  p e r mi t t e d  t o  r e t u r n  a n d

c o mp l e t e  h i s  t i mb e r  o p e r a t i o n  o n  d e f e n d a n t s ’  l a n d  wo u l d  n o t  b e  f e a s i b l e  u n d e r

t h e  c i r c u ms t a n c e s . ”   Th e  Ky l e s  d o  n o t  c h a l l e n g e  t h i s  f i n d i n g .

15

s ome wha t  c r ypt i c a l l y  s i gne d “ De nni s  Kyl e ”  f or  t he  s a l e  of  t i mbe r

be l ongi ng t o  hi ms e l f  a nd hi s  s on.   Kyl e  wa s  t he  one  who s howe d

t he  t i mbe r ,  ga ve  i ns t r uc t i ons  r e ga r di ng i t s  ha r ve s t i ng,  r e c e i ve d

a nd a c c e pt e d t he  of f e r ,  s i gne d t he  c ont r a c t ,  a nd a c c e pt e d t he

c ons i de r a t i on of  $14, 500 f r om She e t s .   He  c l e a r l y  pr e s e nt e d

hi ms e l f  a s  t he  pe r s on wi t h whom t he  de a l  wa s  t o  be  ma de .   Unde r

t he s e  c i r c ums t a nc e s  we  f e e l  Kyl e  ma ni f e s t e d t he  r e qui s i t e  i nt e nt

t o  be  he l d pe r s ona l l y  r e s pons i bl e  f or  t he  s a l e  of  De nni s  Kyl e ’ s

t i mbe r .

We  now br i e f l y  di s c us s  t he  i s s ue  of  whe t he r  t he  a wa r d

of  $20, 000 i n  da ma ge s 4 i s  e xc e s s i ve .   She e t s  pr e s e nt e d de t a i l e d

e vi de nc e  of  t he  numbe r  of  c ont r a c t e d- f or  t i mbe r  t r e e s  whi c h

r e ma i ne d unc ut ,  a nd t he  e s t i ma t e d pr i c e  he  woul d ha ve  r e c e i ve d

f or  t he  t i mbe r ,  br oke n down i nt o c a t e gor i e s  a c c or di ng t o  t he

gr a de  of  t he  t i mbe r .   The  Kyl e s ’  e xpe r t  t e s t i f i e d t ha t ,  r ega r di ng

t he  hi gh- gr a de  “ ve ne e r ”  t r e e s ,  She e t s ’  e s t i ma t e  of  $1, 500 pe r

t hous a nd boa r d f e e t  wa s  r e a s ona bl e .   Re ga r di ng t he  l ow- gr a de

“ s a w”  t i mbe r ,  t he  Kyl e s ’  e xpe r t  t e s t i f i e d t ha t  s e l l i ng t he m a t

She e t s ’  e s t i ma t e ,  $100 pe r  t hous a nd boa r d f e e t ,  “ woul d be  gi vi ng

t he m a wa y. ”   The  Kyl e s  pr e s e nt e d no e vi de nc e  t e ndi ng t o

c ont r a di c t  She e t s ’  pr oof  of  da ma ge s .   We  f i nd t he  Cha nc e l l or ’ s

a wa r d c or r e c t  a s  t o  t he  t ot al  a mount  of  da ma ge s  due  f or  t he

br e a c h of  t hi s  c ont r a c t .
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V

Ac c or di ngl y,  we  a f f i r m s o muc h of  t he  Cha nc e l l or ’ s

j udgme nt  a s  pr ovi de s  t ha t  t he  da ma ge s  f or  br e a c h of  c ont r a c t  a r e

$20, 000,  but  va c a t e  hi s  hol di ng t ha t  Bobby Kyl e  a nd De nni s  Kyl e

a r e  j oi nt l y a nd s e ve r a l l y l i a bl e  f or  a l l  of  t hi s  s um.   Si nc e  we

a r e  una bl e  t o  s e pa r a t e  t he  por t i on of  t he  da ma ge  a wa r d a ppl i c a bl e

t o t he  t i mbe r  owne d by De nni s  Kyl e ,  i . e . ,  a l l  of  t he  oa k t i mbe r

on t he  we s t  s i de  of  t he  r oa d f r om t ha t  pa r t  a ppl i c a bl e  t o  t he

t i mbe r  owne d by Bobby Kyl e ,  i . e . ,  t he  oa k t i mbe r  on t he  e a s t  s i de

of  t he  r oa d,  we  r e ma nd t hi s  c a s e  t o  t he  t r i a l  c our t  f or  t he

pur pos e  of  a ppor t i oni ng t he  $20, 000 a wa r d be t we e n t ha t  a ppl i c a bl e

t o De nni s  Kyl e ’ s  t i mbe r  a nd t ha t  a ppl i c a bl e  t o  Bobby Kyl e ’ s

t i mbe r .   As  t o  t he  f or me r ,  Bobby Kyl e  a nd De nni s  Kyl e  a r e  j oi nt l y

a nd s e ve r a l l y  l i a bl e ;  a s  t o  t he  l a t t e r ,  onl y Bobby Kyl e  i s

l i a bl e .

Cos t s  on a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt s .

____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

__________________________
He r s c he l  P.  Fr a nks ,  J .

__________________________
Wi l l i a m H.  I nma n,  Se ni or  J .


